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On AppraL From an ORDER oF THE UNITED States District 
Court For THE CentTrRAL District oF CALIFORNIA 


SS 


BRIEF FOR APPELLEES 


Jurisdictional Statement 


Appellees respectfully refer to and adopt the jurisdic- 
tional statement presented by appellant’s brief, pages 1-2. 


Statement of the Case’ 


This action was brought under the Federal Tort Claims 
Act, 28 U.S.C. $1346 et seqg., to recover wrongful death 


1 Appellant's statement of the case erroneously asserts appel- 
lees conceded the subject deaths were incident to service, imac- 
curately characterizes the opinion of the district court and omits 
pertinent matters (Brief, pp. 2-3). In accordance with Rule 18, 
subdivision 3 of the Rules of this Court, appellees present their 
statement to controvert that of appellant. 


damages for the benefit of the widows and children of 
Marine Corps Sergeant James If. Lee and Corporal Ralph 
E. White (Al1-A+4).? 

On June 25, 1965, an aircraft operated by the Air Force 
Military Air Transport Service crashed shortly after take- 
off near Santa Ana, California and killed appellees’ dece- 
dents who were aboard as passengers (A1-A4). 


This crash was caused by the negligence of the ‘‘ Federal 
Aviation Ageney, a division of the Government separate 
and apart from either the United States Marine Corps in 
which the decedent was serving, or from the United States 
Air Foree that was operating the aircraft’’? (A2-A3). The 
F.A.A.’s civilian employees neghgently instructed the plane 
to follow a departure procedure that prescribed adequate 
clearance over the terrain near the airport (A2-A3). No 
claim or suggestion has ever been made by appellees of neg- 
ligenee by the Marine Corps, the Air Force, any military 
service or the Department of Defense (Al-A4, R24-31, 
R110) 

Thns, this suit involves the deaths of military men on 
duty caused by the negligence of F.A.A. employees who 
were not in the military service or in a military relation- 
ship to decedents. 


Appellees specifically alleged that their decedents were 
on active duty at the time of the crash (Al, A3). The 
motion to dismiss was based upon appellant’s conclusion 
that ‘‘active duty’’ is synonymous with ‘‘incident to serv- 
ice’? (R11, 13, 39). In opposition, appellees demonstrated 
that incident to service is defined to apply when a military 


* Parenthetical references preceded by “A” identify the pages 
of appellees’ Appendix. It consists of the complaint (Al1-A4), 
and the Memorandum of Decision and Order (A5-A12) which 
denied appellant's motion to dismiss. The district court’s opinion 
is reported at 261 F. Supp. 252. 


* Parenthetical references preceded by “R” identify the page 
numbers of the Record on Appeal. 
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man on active duty sustains injury by the negligence of 
others in military service (R27-28). As an exception to the 
general rule of Government liability, incident to service was 
shown to serve the purpose of preserving the military rela- 
tionship between all servicemen on duty (R27-31). Since 
neither the definition nor the purpose of the exception 
applied to the facts, appellees sought denial of the motion. 


The district court held that application of the incident 
to service exception depended upon whether the deaths were 
caused by activities involving an official military relation- 
ship between the negligent person and the claimant (A11). 
Since the F.A.A. was not a part of the military and the 
relationship to the decedents was the same as that between 
the F.A.A. and all passengers, the court denied the motion 
and held hability would be imposed upon the Government 
if appellees could prove the negligence alleged (A12). 


Despite this, appellant’s statement and argument assert 
that the subject deaths ‘‘concededly’’? and ‘‘undis- 
puted[ly]’’ were incident to service (Brief, pp. 3 and 5, 
respectively). Appellees have consistently stated the con- 
trary (R27, R30-31). These assertions by appellant beg 
the precise question at issue. 


Question Presented 


Whether the Government is liable under the F.T.C.A. 
or the incident to service lability exception is applicable 
when civilian emplovees of the F.A.A., an independent non- 
military agency having no military relationship to aircraft 
passengers who are military men on active duty, negli- 
gently cause the deaths of said servicemen.* 


*To support its erroneous assertions, appellant cites its own 
motion (R6-7) and brief below (R10-13). 


° The district court was the first and is to date the only court 
to consider, discuss or decide the issue presented, or any similar 
question. Thus, the issue at bar involves a decision of first im- 
pression. 


Statute Involved 


The pertinent parts of the Federal Tort Claims Act, 28 
U.S.C. $$ 1346(b) and 2674, are presented on page 4 of 
appellant’s brief and respectfully adopted here. 


It is, however, pertinent to add that 28 U.S.C. § 2680 
provides: 
‘<Tixeeptions. 


The provisions of this chapter and section 1346(b) 
of this title shall not apply to —”’ 


thirteen different situations. None of these exceptions to 
liability apply at bar. The Act contains no incident to 
service exception. 


Summary of Argument 


Aside from the statutory exceptions, the Federal Tort 
Claims Act language and congressional history impose 
liability upon the Government for its negligence in ‘‘any 
claim’’, not ‘‘any claim but that of servicemen’’, Brooks v. 
United States, 337 U.S. 49, 51 (1949). 


None of the statutory exceptions applies. A Hability ex- 
ception named ‘‘ineident to service’’ was judicially created 
and apphes only when military men ‘‘on active duty and 
not on furlough sustained injury due to negligence of 
others in the armed forces’’, Feres v. United States, 340 
U.S. 185, 138 (1950). The reasons justifying the incident 
to service exception are the ‘‘special relationship of the 
soldicr to his superiors’? and the maintenance of ‘‘disci- 
pline’’, both of which would be adversely affected by dam- 
age suits arising from ‘‘negligent orders given or negli- 
gent acts committed in the course of military duty’’, 
United States v. Brown, 348 U. 8. 110, 112 (1954). ‘In the 
last analysis, Feres seems best explained by’’ said reasons 
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for the exeeption, United States v. Muniz, 374 U.S. 150, 
162 (1963). This is the most recent explanation of F’eres’ 
scope by the Supreme Court. 


Neither the holding of Freres (as distinguished from its 
alleged obiter dictum) nor the reasons justifying the exist- 
ence of the incident to service exception apply to the 
facts at bar. The negligent F.A.A. employees were not 
‘in the armed forces’’; therefore, the exception is inap- 
plicable. Beyond this, the F.A.A. employees were not in a 
“special relationship’’ to decedents comparable to that of 
the ‘‘soldier to his superiors’’, were not acting ‘‘in the 
course of military duty’’; and were part of an independent 
civilian agency separate from the military establishment 
and the Department of Defense. Thus, there is no reason 
to apply or enlarge the definition or the scope of the 
exception. That prerogative rests with Congress or the 
Supreme Court. 


The relationship between the F.A.A. and deeedents was 
non-military and identical to that between the F.A.A. and 
all aircraft passengers. Thus, for deaths of passengers 
eaused by the negligence of the F.A.A., the Government 
is liable under the Federal Tort Claims Act for wrongful 
death damages, Ingham v. United States, 373 F. 2d 227 
(2d Cir.), cert. dened, eS: (Noveimber 6, 1967) ; 
cf. United States v. Furumvizo, 381 F. 2d 965 (9th Cir. 1967). 


ARGUMENT 
POINT I 


When negligent civilian employees of the Federal 
Aviation Agency, having no military or similar rela- 
tionship to aircraft passengers who are active duty 
servicemen, cause their deaths, the incident to service 
exception is inapplicable and the Government is liable 


under the F.T.C.A. 


In 1946, shortly after the close of World War II, the 
Federal Tort Claims Act was enacted. It imposed liability 
upon the Government for the negligence of its employees, 
28 U.S.C. § 1846(b) and 2674. The general rule of liability 
made no distinction with regard to the status of the 
claimant, and, therefore, gave the same rights to the public 
and military personnel. The Act provided for exceptions 
to liability in a number of specified circumstances, 28 U.S.C. 
$2680. None of the statutory exceptions existing from 
the time of the F.T.C.A. enactment to the present apply 
to the facts at bar. The statute has never contained an 
‘““ineident to service’? or similar exception to lability. 


The first ease under the Tort Claims Act to reach the 
United States Supreme Court was Brooks v. United States, 
337 U. S. 49 (1949). It was concerned with two claims 
arising from the death of and personal injury sustained 
by Army servicemen on furlough who were involved in a 
vehicular collision with an Army truck negligently driven 
by a civilian employee of the Army. The Supreme Court 
held the Government liable by analyzing the Act and its 
legislative history: 


“The statute’s terms are clear. They provide for 
District Court jurisdiction over any claim founded on 
negligence brought against the United States. We are 
not persuaded that ‘any claim!’ means ‘any claim but 
that of servicemen.’ The statute does contain twelve 


exceptions [citations]. None exclude petitioners’ 
elaims. ... Without resorting to an automatic maxim 
of construction, such exceptions make it clear to us 
that Congress knew what it was about when it used 
the term ‘any claim.’ It would be absurd to believe 
that Congress did not have the servicemen in mind 
in 1946, when this statute was passed. The overseas 
and combatant activities exceptions make this plain.’’ 
som. 5. at 51: 


The last quoted sentence refers to 28 U.S.C. § 2680 which 
provides that the Government shall not be liable in ‘*()) 
Any claim arising out of the combatant activities of the 
military or naval forces, or the Coast Guard, during time 
of war’? and ‘‘(k) Any claim arising in a foreign country.”’ 
The district court at bar considered these statutory excep- 
tions and stated that they ‘‘would seem to indicate an in- 
tention to permit servicemen to assert claims arising im 
this country and not related to combatant activities’? (A6). 


The Court in Brooks then referred to the legislative 
history: 


‘‘More than the language and framework of the act 
support this view. There were eighteen tort claims 
bills introduced in Congress between 1925 and 1950. 
All but two contained exceptions denying recovery to 
members of the armed forces. When the present Tort 
Claims Act was first tmtroduced, the exception con- 
cerning servicemen had been dropped. What remained 
from previous bills was an exclusion of all claims for 
which compensation was provided by the World War 
Veterans Act [citation], compensation for injury or 
death occurring in the first World War. HR 181, 79th 
Cong 1st Sess. When HR 181 was incorporated into 
the Legislative Reorganization Act, the last vestige 
of the exclusion for members of the armed forces dis- 
appeared.’ 337 U.S. at 51-52. (Emphasis added.) 


S) 


The incident to service exception to the Act was 
judicially created by Meres v. United States, 340 U. S. 185 
(1950). It decided three cases, Feres, Jefferson and Griggs, 
in the same opinion. In posing the issue, the Supreme 
Court held: 


‘The common fact underlying the three cases is that 
each claimant while on active duty and not on furlough 
sustaimed injury due to negligence of others in the 
armed forces.’’? At page 138. (Emphasis added. ) 


The Court further held that federal law applied exclu- 
sively and declined to refer to the state law of the place 
where the wrongful act or omission occurred on the 
grounds: 


“That the geography of an injury should select the 
law to be applied to his tort claims makes no sense. 
... It would hardly be a rational plan of providing 
for those disabled in service by others in service to 
leave them dependent upon geographic considerations 
Over which they have no control and to laws which 
fluctuate in existence and value.”? At page 148. 
(Emphasis added.) 


Having posed the issue for decision and resolved that 
federal not state law governed with precise references to 
servicemen injured by other servicemen, Feres denied 
ability. Under the facts and the issue before the Court, 
as well as their characterization in the two quotations 
presented above, incident to service was thus defined and 
applied to active duty servicemen injured by the negligence 
of other servicemen. Appellees respectfully contend that 
this, and only this is the Feres holding. 


Appellant, citing Freres, contends that incident to serv- 
ice relates exclusively to and would bar recovery by the 
military man on duty injured by the negligence of a non- 
military civilian employee of the Government. Since 
Freres was not presented with such facts for decision, to 
uphold appellant’s contention would require: an expansion 


muy 
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of Feres beyond its factual scope and holding; a finding 
of the presence of obiter dictum in Feres; and reliance 
upon such dictum to deny lability at bar. It is respectfully 
submitted, particularly in view of Brooks, Brown and 
Muniz, that expansion of Feres is not warranted by fact, 
reason, equity or law, that Peres did not enunciate dictum, 
and that, if it exists, reliance thereon is also not war- 
ranted. Expansion and application of Feres to the facts 
at hand should be an issue to be specifically resolved by 
Congress or the Supreme Court. 


Appellant, to support its contention, repeatedly cites 
the fina] paragraph of Peres and the phrase therein which 
precluded lability ‘‘to servicemen where the injuries arise 
out of or are in the course of activity incident to service’’. 
340 U.S. at 146. Appellees submit that this final phrase 
corresponds to and is not different from the earlier char- 
acterizations in the Feres opinion: military men ‘on ac- 
tive duty [injured by] the negligence of others in the 
armed forces’? and ‘‘disabled in service by others in 
service’’, 340 U.S. at 138 and 143, respectively. Even if 
dictum was enunciated, no justification for reliance thereon 
has been suggested by appellant. The district court prop- 
erly viewed the final phrase as no longer authoritative 
(AG). The court did not conelude that the Feres holding 
lacks authority. 


In addition to the language of Keres, due consideration 
should be given to the reasons justifying the incident to 
service exception to the general rule of Government 
hability. 


In the Griggs case, one of the three decided by Feres, 
the Government’s brief to the Supreme Court stated the 
reasons,° none of which apply to the facts at bar: 


‘* , , the need for avoiding appheation of state laws 
to military matters, ... the desirability of avoiding 


° The briefs submitted by the Government in the Jefferson and 
Feres cases referred to the reasons presented by the Griggs brief. 
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judicial review of milttary orders, and... the postu- 
late that military discipline must not be impaired. 


His being on active duty in the armed forces required 
him to submit to that operation by an Army surgeon 
only because of the military relationship between the 
two of them.’’ At pages 4 and 26. (Emphasis added.) 


In its brief here, the appellant agrees that ‘‘the rule 
of non-liability to servicemen injured ‘incident to service’ 
is designed to avoid interference with military disci- 
pline .. .’’ (Brief, p. 10). This admission is pertinent. 
Imposition of liability npon the Government for negli- 
gence of the F.A.A. cannot interfere in any way with 
military discipline. After quoting Feres’ final phrase, the 
appellant asserts that the Supreme Court has never limited 
Feres to situations threatening military discipline, ibid. 
The contrary is true. 


The limited scope of and reasons for the incident to 
service exception were presented by United States v. 
Brown, 348 U. S. 110 (1954), and United States v. Muniz, 
aes Uh SN IRR ay, 


In Brown, a veteran suffering from a knee injury, which 
occurred when on active duty, was negligently treated after 
discharge by a veterans administration hospital. In up- 
holding the claim, the Supreme Court analyzed Feres: 


“The Feres decision involved three cases, in each of 
which the injury, for which compensation was sought 
under the Tort Claims Act, occurred while the service- 
man was on active duty and not on furlough; and the 
negligence alleged in each case was on the part of 
other members of the Armed Forces... . The peculiar 
and special relationship of the soldier to his superiors, 
the effects of the maintenance of such suits on disci- 
pline, and the extreme results that might obtain if 
suits under the Tort Claims Act were allowed for 


Re 
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negligent orders given or negligent acts comnutted in 
the course of military duty, led the Court to read that 
Act as excluding claims of that character.’’ 348 U.S. at 
111-112. (Emphasis added.) 


The most recent explanation by the Supreme Court of 
the incident to service exception was presented by Mr. 
Chief Justice Warren in a unanimous opinion in Mwuz. 
An inmate of a federal prison was injured as a result of 
the negligence of prison guards and officials. In upholding 
the imposition of liability upon the Government, Feres was 
discussed at length and then characterized: 


‘(Tn the last analysis, Feres seems best explained by 
the ‘peculiar and special relationship of the soldier 
to his superiors, the effects of the maintenance of 
such suits on discipline and ... orders given or. . 

acts committed in the course of military duty, United 
States v. Brown.’’ 374 U.S. at 162. (Emphasis added.) 


Thus, Brown and Muniz recognized that Peres’ holding was 
confined to servicemen injured by servicemen. Furthermore, 
Brown and Muniz limited to scope of Feres to situations em- 
braced by the reasons for the exception. 


The approach of Muniz to exemptions from liability of 
the Government was also presented: 


“The Federal Tort Claims Act provides much-needed 
relief to those suffering injury from the negligence 
of government employees. We should not, at the same 
time that state courts are striving to mitigate the 
hardships caused by sovereign immunity, narrow the 
remedies provided by Congress. As we said in 
[citation] ‘There is no justification for this Court to 
read exemptions into the Act beyond those provided 
by Congress. If the Act is to be altered that is a func- 
tion for the same body that adopted it.’ ’’ 374 U.S. at 
165-166. 


WZ 


To summarize all of the previous discussion, Feres, 
standing alone, established one basic proposition: the in- 
cident to service exception precludes Government liability 
when a military man on active duty is caused injury or 
death by the negligence of another in military service. 
Correspondingly, the exception does not apply when a 
military man on duty is caused injury or death by the 
negligence of others noé in the ‘‘armed forces’? and not in 
the military ‘‘service’’. 340 U. S. at 138 and 143. Brown 
and J/uniz reaffirmed this basic proposition and its cor- 
ollary, and, in addition, articulated the reasons justifying 
the exception, thereby limiting its scope and application 
to cases where a military relationship exists between the 
injured or deceased serviceman and the tortfeasor upon 
whose negligence the claim is founded. 348 U. S. at 111-112, 
and 374 U.S. at 162. Brooks established that the F.T.C.A. 
allows and Congress intended military men to recover, un- 
less embraced by a liability exception. 337 U. S. at 51-52. 
The Muniz view was that exemptions from Government 
ability should be specified only by Congress and then 
narrowly applied. 374 U. S. at 165-166. 


eres’ holding, standing alone and fully authoritative, 
compels denial of appellant’s motion. The negligent F.A.A. 
employees were not in the armed forces or in military serv- 
ice. Furthermore, the F.A.A. was a totally independent 
civilian agency, 49 U.S.C. §1341(a). The decedents, as all 
inilitary men, were in a branch of service within the De- 
partment of Defense, 50 U.S.C, § 401. The F.A.A. and the 
Department were independent and not subject to the com- 
inand of each other. The saine is true of the decedents and 
the negligent F.A.A. enrployees. 


Thus, it is not necessary to conclude that the Feres hold- 
ing has been further limited or modified by Brown or 
Munoz in order to affirm denial of the motion to dismiss. In 
Point II, infra at pages 14-19, appellees will demonstrate 
that every incident to service case cited by appellant is 
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consistent with and fully explained by the basic holding of 
Freres. 


Beyond this position, appellees respectfully contend that 
Brooks, Brown and particularly Muniz limit the scope and 
application of the incident to service exception to cases 
where a military relationship exists between the service- 
man and the negligent civilian employee. The district 
court’s reasoned analysis came to this conclusion after 
considering the cases and the same arguinents presented 
here by appellant. None of the reasons justifying the 
liability exception apply to the instant facts. There was no 
military relationship between the decedents and the negli- 
gent F.A.A. employees. Their relationship was not compa- 
rable to that of the soldier to his superior, another military 
man, or, indeed, a civilian in position of command or posi- 
tion similar to decedents’ rank. Military discipline was 
not involved. Affirmance of the denial of the motion could 
not affect military relationships or discipline, or be deemed 
to constitute judicial review of military orders or activities. 
Rather, the relationship existing at bar was identical to 
that between the F.A.A. and passengers aboard all air- 
craft; therefore, the same F.T.C.A. liability should obtain. 
Ingham v. United States, 373 ¥. 2d 227 (2d Cu.), cert. de- 
nied, ass (November 6, 1967) ; cf. United States 
v. Furumizo, 381 F. 2d 965 (9th Cir. 1967). Since the 
reasons justifying incident to service are inapplicable, the 
exception should not apply. 


No sound reason exists to expand the application of 
Feres beyond the facts with which it was concerned. 
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POINT II 


Appellant’s citations are consistent with and ex- 
plained by Feres’ holding that the exception applies to 
active duty servicemen injured by other military men, 
as well as by the Brown, Muniz and district court con- 
clusion that the exception applies only when a military 
relationship exists. 


Appellant cites a number of Courts of Appeals to sup- 
port its contention that all active duty servicemen injured 
by any negligent Government employee fall victim to the 
incident to service exception. 


Appellees respectfully submit that the cases cited are 
consistent with and fully explained by Feres’ holding that 
the exception applies to active duty servicemen injured by 
other military men. The cases establish a pattern corrob- 
orating the holding in Feres. They can also be consistently 
explained by the military relationship restriction placed 
upon eres by Brown and Muniz, and followed by the 
district court in the instant case. Furthermore, no case has 
been found which discusses or decides the question at issue. 


Callaway v. Garber, 289 F. 2d 171 (9th Cir.), cert. denied, 
368 U.S. 874 (1961), involved the death of an Air Force 
sergeant journeying by car to a training school pursuant to 
military orders. A collision and his death were caused by 
the neghgence of a Navy recruiting officer who was per- 
forming his military duties. This Court held that the jour- 
ney to the school 


‘. . . was as much a part of his duty as the training 
itself. The person responsible for the injury was 
another serviceman following out and in the course of 
his duties.’’ At page 173. (Emphasis added.) 


The incident to service exception was apphed and the 
denial of Government liability affirmed. Both the claim- 
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ants and the negligent person were ‘‘on active duty’’ and 
‘fin the armed forces”’, eres v. United States, 340 U. S. 
1385, 138 (1950); therefore, Callaway is consistent with, 
explained by and corroborative of the Meres holding. 


With regard to the military relationship restriction im- 
posed upon Feres, this Court, after considering United 
States v. Brown, 348 U. S. 110 (1954), particularly the 
‘basic reasons underlying’’ the exception, concluded: 


‘“The immstant case can find no shelter within those 
reasons, since the negligent and the injured parties 
here were members of different branches of the service 
and were engaged in entirely different and unconnected 
activities at the time of the acecident.’’ 289 F. 2d at 
(21 (4. 


Appellees most respectfully suggest that, despite the differ- 
ent branches and unconnected activities, since Callaway and 
Garber were military men on official duty, their actions 
were subject to scrutiny by superiors, and subject to the 
Uniform Code of Military Justice, 10 U.S.C. § 801, et seq. 
Military discipline was a factor involved. The htigation, 
therefore, affected military relationships and discipline. 
In any event, the subsequent unanimous opinion in United 
States v. Muniz, 374 U. S. 150 (1963), limited Feres ‘‘in 
the last analysis’? (at p. 162) to the military relationship 
situation. Muniz also viewed exemptions from Govern- 
ment liability with disfavor, and as the prerogative of 
Congress, and subject to narrow application. Thus, if the 
alleged dictum in Feres is ‘‘no longer authoritative’’ 
(A6) by virtue of Muniz, then Callaway may properly be 
examined further and is not inconsistent with affirmance at 
bar on the military relationship analvsis. 


Appellant also cites three cases which can be considered 
together because they involve common facts. Archer Vv. 
United States, 217 F. 2d 548 (9th Cir. 1954), cert. denied, 
348 U. S. 953 (1955); United States v. Carroll, 369 F. 2d 
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618 (8th Cir. 1965); and Sheppard v. United States, 369 
Pf, 2d 272 (8d Cir. 1966), cert. denied, 386 U. S. 982 (1967), 
involved servicemen on active duty. In each, the claim 
was based upon the negligence of other members of the 
armed forces. The three cases, therefore, form the familiar 
pattern and are embraced by the basie proposition— 
holding: 


‘each claimant while on active duty . . . sustained 
injury due to negligence of others in the armed forces.”’ 
Feres v. United States, 340 U. S. 135, 138 (1950). 


In Archer, this Court affirmed the grant of the Govern- 
ment’s motion for summary judgment on the ground that 
the deceased West Point cadet ‘‘was in line of duty sand 
‘“‘under military discipline on an army plane under control 
of a superior officer’’; therefore, the incident to service 
exception applied to preclude recovery for the negligence of 
the army’s pilot. 217 F. 2d at 551. In Carroll, the ‘*plain- 
tiff was a naval reservist traveling in uniform to a weekend 
drill with other members of his military unit.’’ 369 F. 2d 
at 619. He was injured while a passenger aboard a naval 
aircraft negligently operated by a navy pilot on active duty. 
Upon ‘‘entering the plane, however, the reservists were 
under the command of the naval officers in charge of the 
plane.’”’ At page 620. The court held the plaintiff was 
on active duty and a military relationship existed between 
him and the crew; therefore, it exempted the Government 
from liability for the crew’s negligence. In Sheppard, the 
same accident as the one at bar, the plaintiffs claimed neg- 
ligence by military men. The court affirmed dismissal of 
the complaint which alleged: 


‘‘As a result of the negligence, carelessness and reck- 
lessness of defendant’s agents, servants, and employ- 
ees, to wit, members of the United States Air Force 
and others, in the maintenance, operation, and control 
of said aireraft, said aircraft crashed on June 25, 1965 


Le 


in the state of California, shortly after takeoff from 
El Toro Air Force Base.’’ Paragraph 4 of the Com- 
plaint, Plaintiffs-Appellants’ Appendix, page 2a. 


Neither the complaint nor the plaintiffs-appellants’ brief 
claimed negligence by the F.A.A. or any other civilian 
employees. The claims were founded upon Air Force neg- 
hgence and the contentions that Peres was either overruled 
or so limited as to allow suits between military men in 
different branches of service who were not in a command 
relationship. The court held Feres’ validity was not de- 
stroyed by subsequent decisions. Sheppard’s holding, there- 
fore, is consistent with and explained by the Feres holding. 
The Sheppard court, however, was not presented with the 
question at bar or the military relationship issne of a 
serviceman vis-a-vis a civilian or an F.A.A. employee of 
the Government.’ The Sheppard plaintiffs’ claim that no 
military relationship existed between the decedents and 
the Air Force crew is not substantiated by fact or law. 
Archer and Carroll both held that military passengers 
aboard a military aircraft were subject to the command of 
the crew. 


In Layne v. United States, 295 F. 2d 433 (7th Cir. 1961), 
cert. denied, 368 U. S. 990 (1962), the court affirmed dis- 
missal of a complaint upon motion for summary judgment. 
Decedent was an Air National Guard pilot who was killed 
by the negligence of F.A.A. employees. Aside from a pro- 
cedural problem, the sole issue presented, briefed, dis- 
cussed and decided was whether decedent was on active 
duty with the United States. Plaintiff contended the de- 
eedent was on duty with the National Guard, not the 


7 Appellees respectfully present in the Supplement papers in 
further Sheppard proceedings which may not be readily available 
to this Court. Pages S1-S5 set forth a new complaint filed after 
the petition for certiorari was denied. Government’s motion and 
supporting and opposing papers appear at S6-S12. The court's 
order is at S13. 
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United States. The court held the contrary was the fact. 
An examination of plaintiff Layne’s brief discloses that 
the sole question was whether decedent was on active duty 
with the federal government. At no time did plaintiff 
assert that an active duty serviceman can recover for 
F.A.A. negligence. In addition, the basic proposition- 
holding of Feres was not raised by plaintiff or discussed 
by the court. Due undoubtedly to plaintiff’s failure to 
disenss the precise holding of Feres, the court assumed, 
without deciding, that a finding that decedent was on 
duty in the service of the United States was dispositive. 
As demonstrated at bar, such a finding constituted resoln- 
tion of a threshold question (like Brooks) which does not 
decide or affect the question presented here. 


Four additional cases relating to incident to service 
were cited by appellant in footnotes. These cases com- 
monly involved claims by servicemen on active duty in- 
jured by the negligence of other servicemen on duty.® 


5In these circumstances, it is hardly justifiable for appellant 
at bar to state that the district court’s view of Feres was “con- 
sidered and rejected” by Layne (Brief, pp. 6-7). 


In United Air Lines, Inc. v. Wiener, 335 F. 2d 379 (9th 
Cir.), petition for cert. dismissed, 379 U. S. 951 (1964), active 
duty miltary men were killed when an aircraft, in which they 
were riding as passengers, collided in mid-air with a military jet 
piloted by an Air Force officer. No action was commenced against 
the Government by the estates of the servicemen-passengers. In 
Chambers v. United States, 357 F,. 2d 224 (8th Cir. 1966), the 
decedent-serviceman drowned, while on duty training for under- 
water activities and subject to the command of his superiors, as a 
result of military negligence. In Zoula v. United States, 217 F. 
2d 81 (Sth Cir. 1954), several Army servicemen on duty at a 
military post were injured as a result of the negligence of another 
Army serviceman who was driving an Army ambulance. Finally, 
in Van Sickel v. United States, 285 F. 2d 87 (9th Cir. 1960), 
a Marine Corps sergeant on active duty died as a result of mal- 
practice committed by a Navy doctor at a naval hospital. The 
decedent’s widow attempted to maintain suit under California 
statutes rather than the F.T.C.A. 


Ws) 


Thus, all of the incident to service cases cited by appel- 
lant establish a specific pattern consistent with, explained 
by and supportive of appellees’ alternative positions: for 
the Ieres holding to apply, the active duty decedents’ 
deaths must be caused by the negligence of another mili- 
tary serviceman, not by the non-military civilian employees 
of the F.A.A.; the incident to service exception applies 
when a military or similar command relationship exists 
between the decedent and the negligent Government em- 
plovees, no such relationship existing at bar. 


No cited case or any that appellees have found discusses 
or decides the question presented at bar, except the con- 
sidered opinion of the district court below. 


Appellant seeks to broaden the incident to service ex- 
eeption and limit the seope of Government lability. It 
is respectfully submitted, therefore, that the Governinent 
is charged with and has not sustained the burden of per- 
suasion by reference to pertinent authority or sound rea- 
son. Appellees submit that the facts at bar, reason, equity 
and authority justify the present containment of the excep- 
tion to the general rule of liability. To enlarge the scope 
of the exception is the prerogative of Congress or the 
Supreme Court. 


POINT Ill 


Since none of the exclusive remedy statutes benefit 
appellees, they are entitled to recover under the 


F.T.C.A. 


Appellant cites seven cases arising under various exclu- 
sive remedy statutes in an attempt to suggest that appel- 
lees are affected by them in some manner not yet articu- 
lated. The statutes cited are inapplicable to and do not 
benefit the appellees. 


Appellant, however, has cited no exclusive remedy 
statute which grants benefits to the widow and children of 
each decedent. No such statute exists. 
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Specifically, the Government refers to O’Leary v. Brown- 
Pacific-Maxon, 340 U. 8. 504 (1951), involving the Long- 
shoreimen’s and Harbor Workers’ Compensation Act; 
Umted States v. Demko, 385 U. 8. 149 (1966), involving 
the Federal Prisoners Compensation Act; United States 
v. Forfari, 268 F. 2d 29 (9th Cir.), cert. dented, 361 U. S. 
902 (1959), involving a state workmen’s compensation act; 
Patterson v. Umted States, 359 U. 8. 495 (1959) and 
Johansen v. United States, 343 U. S. 427 (1951), both 
involving the Federal Employees Compensation Act which 
specifically applies only to civilian employees of the 
Government; and Preferred Ins. Co. v. United States, 
222 PF. 2d 942 (9th Cir.), cert. denied, 350 U. S. 837 (1955) 
and Zoula v. United States, 217 F. 2d 81 (5th Cir. 1954), 
both involving the Military Personnel Claims Act which 
provides benefits solely for property damage. 


When benefits are obtained under a veterans act or 
any other statute which does not specifically provide 
exclusivity of remedies, no election of remedies can be 
unplicitly imposed. In Brooks v. United States, 337 U. S. 
49 (1949), the Court stated: 


‘Unlike the usual workmen’s compensation statute 
[citation], there is nothing in the Tort Claims Act or 
the veterans’ laws which provides for exclusiveness 
of remedy. [Citation.] Nor did Congress provide for 
an election of remedies, as in the Federal Employees’ 
Compensation Act [citations]. We will not call either 
remedy in the present case exclusive, nor pronounce 
a doctrine of election of remedies, when Congress has 
not done so.’’ At page 53. 


Accord, United States v. Brown, 348 U. 8. 110 (1954). 


The irrelevance of the exclusive remedy cases cited by 
appellant is thus demonstrable. 
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CONCLUSION 


For the reasons stated, the order appealed from 


should be affirmed. 
Respectfully submitted, 


SaMvuEL M. Hecsu, 
Attorney for Appellees, 
110 West C Street, 
San Diego, California 92101. 


714-234-3441 


Of Counsel: 


KREINDLER & KREINDLER, 
by Lee S. Kreindler, 
Milton G. Sincoff, 
George E. Farrell, 
99 Park Avenue, 
New York, New York 10016. 


212-687-8181 
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Certificate 


I certify that, in connection with the preparation of 
this brief, I have examined Rules 18, 19 and 39 of the 
United Shier Court of Appeals for the Ninth Circuit, and 
that, in my opinion, the foregoing brief is in full com- 
saver? with those rules. 


November 22, 1967. 


s/ Mitton G. Sincorr, 
Milton G. Sincoff, 
Counsel for Appellees, 
99 Park Avenue, 
New York, New York 10016. 
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APPENDIX 


Al 


Complaint. 


UNITED STATES DISTRICT COURT, 
SouTHERN District oF Cairornia, 


CENTRAL DIvIsIon. 


FH 


ArpeLL Lee, individually, as Administratrix of the Estate 
of James EK. Ler, deceased, and as the Mother, Next 
Friend, Natural Guardian and Representative of Recr- 
watp A. Ler, Ronatp H. Lee and Arnety Lex, infants, 


and 


Betty Moore, individually, as Administratrix of the Estate 
of Ratpo KE. Wuite, deceased, and as Mother, Next 
Friend, Natural Guardian and Representative of RaLpH 


M. Wuitr and Jon E. Wuittr, infants, 
Plaintiffs, 


against 


Unitep States or AMERICA, 
Defendant. 


—_——————_—-—“>—————————_———_- 


Plaintiffs, by their attorney, Samuel N. Heesh, com- 
plaining of the defendant, respectfully allege: 


A FIRST CLAIM FOR THE WRONGFUL DEATH OF 
James FE. LEE 


First: Jurisdiction is founded on 28 United States Code, 
Section 1346, commonly referred to as the Federal Tort 


Claims Act. 


Seconp: On the 25th day of June. 1965, Sergeant James 
EK. Lee, deceased, then on active duty in the United States 


A2 
Complaint. 


Marine Corps, was a passenger aboard a certain Boeing 
C-135A aircraft, 60-373A, being operated by the Military 
Air Transport Service, United States Air Force. 


THirp: On the 25th day of June, 1965, said aircraft 
crashed in the vicinity of Santa Ana, California. 


FourtH: At all times mentioned hereafter, defendant 
United States of America, through its Federal Aviation 
Agency, a division of the Government separate and apart 
from either the United States Marine Corps in which the 
decedent was serving, or from the United States Air Force 
that was operating the aireraft, owned, operated and con- 
trolled certain radar, and certain electronic and radio facil- 
ities which were used by it to control, advise, direct and in- 
form aireraft departing the Marine Corps Air Station, 
i! Toro, Santa Ana, California. 


Firro: At all times mentioned hereinafter, defendant 
United States of America through its Federal Aviation 
Agency, developed and approved Standard Instrument De- 
partures (SIDs), and other navigational data, which were 
used by aircraft departing the Marine Corps Air Station, 
KE] Toro, Santa Ana, California. 


SixtH: On the 25th day of June, 1965, prior to and at 
the time of said crash, the previously described aircraft of 
the United States Air Force was departing the Marine 
Corps Air Station, El Toro, Santa Ana, California, while 
receiving control, advice, and direction from defendant 
United States of America’s Federal Aviation Agency en- 
ployees who were acting within the scope of their employ- 
ment, and in accordanee with the Standard Instrument De- 
parture, and other navigational data, which had been pre- 
pared and approved by the defendant’s Federal Aviation 
Ageney employees who were acting within the scope of 
their employment. 
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SEVENTH: Said crash was caused by the negligence of 
defendant United States of America’s Federal Aviation 
Agency in carelessly operating, maintaining, and controlling 
the departure of said aircraft from the Marine Corps Air 
Station, E] Toro, Santa Ana, California, and in carelessly 
controlling, advising, directing and informing said aircraft 
of dangerous terrain in the vicinity of the airport, in pro- 
viding a departure procedure which incorporated inade- 
quate terrain clearance information, and in other respects. 


FacutH: Said crash caused the death of James E. 
Lee, deceased, who was and is survived by his wife, plain- 
tiff Ardell Lee, and their three infant children, Reginald A. 
Lee, Ronald H. Lee and Arnell Lee. 


NintH: Solely asa result of the death of James I. Lee, 
deceased, his widow and their three infant children have 
sustained pecuniary injuries, including loss of support, 
services, paternal guidance and training, and the prospects 
of inheritance of future accumulations. 


TentH: By reason of these premises the plaintiff Ardell 
Lee has been damaged in the sum of Two Hundred Thou- 
sand ($200,000) Dollars. 


A SECOND CLAIM FOR THE WRONGFUL DEATH OF 
Rauteu E. WHItTe 


ELeventH: Plaintiff Betty Moore realleges each state- 
Mentineparacraphs ““First?’?, ‘*Third”’, ‘‘Fourth’’, 
“ith. sixth?’ and ““Seventh’’. 


TweLFrH: On the 25th day of June, 1963, Corporal 
Ralph E. White, deceased, then on active duty in the 
United States Marine Corps, was a passenger aboard said 
aireraft. 
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THIRTEENTH: Said crash caused the death of Ralph FE. 
White, deceased, who left surviving him his wife, plaintiff 
Betty Moore and their two infant children, Ralph M. White 
and Jon EK. White. 


Fourtrenta: Solely as a result of the death of Ralph E. 
White, deceased, his widow and their two infant children 
have sustained pecuniary injuries, including loss of support, 
services, paternal guidance and training, and the prospects 
of inheritance of future accumulations. 


FirreentH: By reason of these premises, plaintiff Betty 
Moore has been damaged in the sum of Two Hundred 
Thousand ($200,000) Dollars. 


Wuererorr, plaintiff Ardell Lee demands judgment 
against the defendant on the First Claim in the sum of Two 
Hundred Thousand ($200,000) Dollars; plaintiff Betty 
Moore demands judgment against the defendant on the 
Second Claim in the sum of Two Hundred Thousand 
($200,000) Dollars, together with interest, costs and dis- 
bursements of this action. 


Dated: San Diego, California, June 21, 1966. 


/s/ Samvuet N. Hecsu, 
Samuel N. Heesh, 
Attorney for the Plaintiffs, 
1106 Bank of America Building, 
San Diego, California 92101. 
234-3442 
Of counsel, 


Kretnpier & Krernpusr, 
99 Park Avenue, 
New York, New York 10016. 
Mu 7-8181. 
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Memorandum of Decision and Order. 


UNITED STATES DISTRICT COURT 
CenTRAL District oF CALIFORNIA 


CrviL No. 66-1052-WPG 
———__—___—_—_+ 


ARDELL LEr, et al., 
Plaintiffs, 
Us. 


Unitep States or AMERICA, 
Defendant. 


Se 


Two enlisted men of the United States Marine Corps, on 
active duty, were in process of being transferred to Viet 
Nam, and for that purpose they were placed on board an 
airplane operated by the Military Air Transport Service, 
United States Air Foree. In the course of taking off from 
the I] Toro Marine Corps Air Station, California, to begin 
the overseas flight, the airplane crashed, and the two 
servicemen, along with many other people, were killed. 
Their personal representatives bring this action under the 
Federal Tort Claims Act, 28 U.S.C. sections 1346(b) and 
2671 et seq. The complaint makes no charge against the 
Marine Corps or against MATS; it alleges, instead, that 
the crash was caused by the neghgence of the Federal 
Aviation Agency in operating, maintaining and controlling 
the departure of the aireraft from the ground and in giv- 
ing inadequate terrain clearance information. 

The Government has moved to dismiss the action on the 
ground that, as a matter of law, the faets here concerned 
preclude recovery under the Tort Claims Act. The issue 
thus raised has been briefed by both sides, argued orally 
and submitted to the Court for decision. 
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The position of the Government is well summarized by 
the following sentence from Justice Jackson’s opinion in 
Feres v. United States, 340 U. S. 185, 146 (1950) : 


“We conclude that the Government is not liable 
under the Federal Tort Claims Act for injuries to 
servicemen where the injuries arise out of or are in 
the course of activity incident to service.’’ 


If this is a correct statement of the law, the case at hand 
must be dismissed, because the deaths of the two service- 
inen clearly were in the course of activity incident to their 
service with the Marine Corps. 

However, for reason hereinafter set forth, it is my con- 
clusion that the above quoted sentence is no longer authori- 
tative, that under present law these plaintiffs are not 
precluded from seeking relief under the Federal Tort 
Claims Act, and that the motion to dismiss must therefore 
be denied. 

The terms of the statute, itself, give no indication that 
servicemen injured under the cireumstances here concerned 
are to be deprived of the benefits of the Act. On the con- 
trary, the fact that section 2680 specifically excludes ‘‘ Any 
claim arising out of the combatant activities of the military 
or naval forces . . . during time of war’? and “Any claim 
arising in a foreign country,’? would seem to indicate an 
intention to permit servicemen to assert claims arising 
in this country and not related to combatant activities. In 
tlis respect, the same conclusion was asserted by Justice 
Murphy, in speaking for the Court in Brooks v. United 
States, 337 U. S. 49 (1949). He pointed out that the Tort 
Claiins Act, with the exceptions therein specified, provides 
for District Court jurisdiction over any claim for personal 
injury or death founded upon negligence, and he expressed 
disbelief that ‘‘ ‘any claim’ means ‘any claim but that of 
servicemen’.’’ He also said that ‘It would be absurd to 
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believe that Congress did not have the servicemen in mind 
in 1946, when this statute was passed. The overseas and 
combatant activities exceptions make this plain.’’ (Page 
dL.) 

In Brooks, two servicemen were riding in their automo- 
bile with their father along a public highway in North 
Carolina. They were doing so for their own purposes 
and presumably were on pass or furlough. One was 1n1- 
jured and the other was killed when their car was struck 
by a United States Army truck. The Supreme Court held 
that the plaintiffs’ action under the Tort Claims Act had 
been well founded. 

In the course of his opinion in Brooks, Justice Murphy 
acknowledged that to adhere to the literal language of 
the statute and allow recovery to servicemen irrespective 
of how their injuries related to military service, might bring 
about outlandish results that Congress clearly would not 
have intended. ‘‘A battle commander’s poor judgment, an 
army surgeon’s slip of hand, a defective Jeep which causes 
injury, . . .’’ oceurred to the Court as examples in which 
the allowance of recovery would be incongruons. However, 
the opinion emphasized that the accident” to the Brooks 
brothers had nothing to do with their military careers, and 
it asserted that the Court withheld comment as to a case 
involving an accident incident to such service. 

Feres v. United States, 340 U. S. 135 (1950) was just such 
a case; actually there were three combined cases. In one, 
a soldier was quartered in barracks that should have 
been known to be unsafe beeanse of a defective heating 
plant, and he died in the ensuing fire. The other two 
cases involved negligence by army surgeons in the course 
of medical operations upon servicemen. In each of the 
three instances recovery was sought under the Federal 
Tort Claims Act and the Supreme Court denied relief. 

Justice Jackson wrote the opinion of the Court. He 
noted at the outset that three cases had in common the 
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fact that ‘*. . . each claimant, while on active duty and 
not on furlough, sustained injury due to negligence of 
others in the armed forces.’’ (Page 138.) 

It is to be noted that the first of these quoted circum- 
stances distinguishes the Feres case from Brooks, and 
the second distinguishes Feres from the case at hand. 
However, throughout the balance of his opinion, Justice 
Jackson ignored the latter aspect of the factual proposi- 
tion that he had expressed, and he considered the onlv 
question to be whether the Tort Claims Act extends its 
remedy to any serviceman who receives injury incident to 
his mihtary service. He answered this question in the nega- 
tive, and we now consider the reasons given for such con- 
clusion and how they have survived subseqnent examina- 
tion by the Supreme Court. 


1. The opinion in Feres reasoned that the primary pur- 
pose of the Tort Claims Act was to provide a remedy to 
those who had heen without, as reflected in the large nun- 
ber of private bills that had stemmed from torts suffered 
at the hands of Government emplovees; that there had 
been no large number of private bills on behalf of military 
personnel, because they and their dependents had already 
been given a comprchensive system of relief; and that it 
therefore followed that Congress had not intended to bene- 
fit servicemen in the passage of the Tort Claims Act. 
Similarly, it was suggested that Congress presumably 
would not have intended to permit servicemen to have 
double recovery, and that therefore the failure of the Tort 
Claims Act to provide for adjustment between the relief 
therein granted and the military disability and death bene- 
fit system, indicated that the latter is to be the exelusive 
remedy, 

This argument was specifically rejected four years later 
in United States v. Brown, 348 U. 8. 110 (1954). There, a 
veteran had received a service connected injury to his knee, 
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for which he was receiving compensation. The need for a 
further operation arose, and in the course of performing 
such operation the doctor in the Veterans Administration 
hospital negligently caused serious further and permanent 
damage to the patient’s leg. The Supreme Court held that 
recovery under the Tort Claims Act should be allowed. The 
opinion referred to the decision in Brooks as having con- 
eluded ‘‘. . . that Congress had given no indication that 
it made the right to compensation the veteran’s exclusive 
remedy, that the receipt of disability payments under the 
Veterans Act was not an election of remedies and did not 
preclude recovery under the Tort Claims Act but only re- 
duced the amount of any judgment under the latter Act.’’ 
The next sentence stated: ‘‘We adhere to that result.”’ 
@eage 113.) 

Likewise, in United States v. Muniz, 374 U.S. 150, 160 
(1963). Chief Justice Warren, in speaking for the Court 
said that ‘‘. . . the presence of a compensation system, 
persuasive in /’eres, does not of necessity preclude a suit 
for neglgence’’ under the Tort Claims Act. Cf. United 
States v. Demko, 35 U.S. L. Week 4028 (U.S. Dee. 5, 1966). 


2. Another argument that was persuasive in eres was 
that the Tort Claims Act (in section 2674) provides that 


‘‘The United States shall be liable . . . in the same manner 
and to the same extent as a private individual under hke 
circumstances. . . .’? The opinion reasoned that since 


private individuals do not maintain military establishments 
and therefore are not subjected to claims even remotely 
analogous to those at issue, the statute precluded recovery 
for the latter claims. 

This arguinent was specifically rejected in Indian Towing 
Co. v. United States, 350 U.S. 61 (1955), which allowed 
recovery for damages resulting from the grounding of a 
tug due to the negligence of the Coast Guard in the opera- 
tion of a lighthouse. Justice Reed dissented on the ground 
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that the majority decision had rejected the doctrine of the 
Feres ease. 


3. Justice Jackson, in eres, also considered it signifi- 
cant that the Tort Claims Act ‘‘. . . makes‘. . . the law 
of the place where the act or omission occurred’ govern 
any consequent hability.’’ (340 U.S. at 142.) He then rea- 
soned that it would not be rational to cause recovery by a 
serviceman to be governed by the laws of the place where 
the injuries oceurred, inasmuch as he has no control over 
where his military duties might take him. 

Inmates of federal penitentiaries, likewise, have a con- 
siderable lack of discretion with respect to the states in 
which they dwell. But this did not prevent the Court from 
holding that two such prisoners might recover under the 
Act for injuries that they sustained due to the negligence 
of supervisory personnel. United States v. M uniz, 374 US. 
150 (1963). In the course of his opinion for the Courts, 
Chief Justice Warren adverted to the Feres reasoning that 
is summarized in the preceding paragraph. He thereupon 
rejected it, concluding with the comment that although the 
nonuniform right to recover because of varying state laws 
might possibly prejudice some prisoners, ‘‘. . . it none- 
theless seems clear that no recovery would prejudice them 
even more.’’ (Page 162.) 

Although the opinion in Muniz expressly stated that the 
Court found no oceasion to question Feres, so far as mili- 
tary claims were concerned, it proceeded to discredit or 
express lack of enthusiasm for each of the reasons upon 
which the doctrine of that case was founded. Chief Justice 
Warren concluded his diseussion of Feres as follows: 


“In the last analysis, Feres seems best explained 
by the ‘peculiar and special relationship of the soldier 
to his superiors, the effects of the maintenance of 
such suits on discipline, and the extreme results that 
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might obtain if suits under the Tort Claims Act were 
allowed for negligent orders given or negligent acts 
committed in the eourse of military duty...’ United 
States v. Brown, 348 U. S. 110, 112.”’ (374 U.S. at 162.) 


Thus, we have an explanation of Feres that provides 
the only authoritative and satisfactory basis for the deci- 
sion that I have been able to find. It wonld follow there- 
from that the exelusion of military personnel from re- 
eourse to the Act would not depend upon whether they 
were on active duty or on leave at the time of their injuries. 
Instead, it would depend upon whether or not the injuries 
stemmed from activities that involved an official military 
relationship between the neghgent person and the claimant. 
If so, the claimant would he precluded ; otherwise, he would 
not. That relationship did exist in Feres, and recovery 
was not allowed. The same was true in Archer v. United 
States, 217 F. 2d 548 (9th Cir. 1954), eert. denied 348 U.S. 
953 (1955), in O’Brien v. United States, 192 F. 2d 948 (8th 
Cir. 1951), and in Van Sickel v. United States, 230 Ee 2dot 
(9th Cir. 1960). Such relationship was not present in 
Brooks ov in Brown, in which the claimants prevailed. 
Thus, all of the decided cases are in harmony with this 
test, with the following exception. 

Callaway v. Garber, 289 F. 2d 171 (9th Cir. 1961) in- 
volved a situation in which three Air Force sergeants were 
under orders directing them to go from Sonth Dakota to 
Seattle, Washington to attend a special service school. 
They properly chose to make the trip together by private 
automobile, and while doing so their car was struck by 
another automobile driven by a recruiting officer of the 
United States Navy while on official business. One of the 
three sergeants was killed, and his next of kin brought 
snit nnder the Tort Claims Act. The Court of Appeals 
affirmed the denial of recovery. The opinion, by Judge 
Orr, set out the hereinabove quoted ‘‘explanation”’ of the 
Feres decision and very aptly observed that those reasons, 
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had no relevance to the case at hand, since the official 
activities of the negligent party and those of the injured 
parties were entirely unrelated. The opinion then con- 
cluded by stating: 


‘“However, the instant case does fall within the rule 
of the Feres case as promulgated, and we must adhere 
to said rule since it was in no way negated or modified 
by the later Brown case.’’ (Page 174.) 


It seems to me that the negation of the Feres rule, for 
which Judge Orr somewhat wistfully was looking, has been 
provided by the later Muniz decision. 

In the present case the two servicemen were killed in the 
course of their official relationships with the Marine Corps 
and with MATS. But the Federal Aviation Agency, whose 
alleged conduct is the only target of this action, is not a 
part of the military. It is an administrative agency created 
by Congress and given the responsibility of establishing 
and operating air navigation facilities and procedures for 
efficient air safety and traffic control. 49 U.S.C. section 
1841 et seq. Such responsibility extends to all airports, 
civil as well as military. As far as the FAA was concerned, 
the decedents simply were two passengers in an airplane, 
Just as in Brooks the two claimants were in the same 
position as any other motorist on the highway. Applying 
ae test that I have derived from the hereinabove quoted 

‘“‘explanation’’ of the I’eres decision, it follows that recoy- 
ery by the present plaintiffs under the Tort Claims Act 
may not he foreclosed to them if they can prove the negli- 
gence that they allege. 

The defendant’s motion to dismiss the action is denied, 
and the defendant is given twenty days within which to 
answer the complaint. 


Datrep: December 15, 1966. 
William P. Gray 
Winuiam P. Gray 
United States District Judge 
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Complaint. 


IN THE 
UNITED STATES DISTRICT COURT, 


For THE EHAstern District or PENNSYLVANIA. 


Civit Action No. 42958 


SC 


JosePH B. SHEPPARD, Sr., Administrator of the Estate of 
JosEPH B. Suepparp, Jr., 544 East Allegheny Avenue, 
Philadelphia, Pennsylvania, 


and 


Antuony G. Moccra, Administrator of the Estates of 
Wituiam BrapLtey Breon and MicuageL J. Monpo, Jr., 
2021 Rittenlionse Square, Philadelphia, Pennsylvania, 


Vv. 


UnitTep States oF AMERICA. 
Sen eeeenan ce 


Jury TRIAL WAIVED 


1. Plaintiff, Joseph B. Sheppard, Sr., who is the duly 
appointed Administrator of the Estate of Joseph B. Shep- 
pard, J1., and is a citizen of the United States, residing at 
544 East Allegheny Avenue, Philadelphia, Pennsylvania, 
and Anthony G. Moccia, who is the duly appointed admin- 
istrator of the Estates of William Bradley Breon and 
Michael J. Mondo, Jr., and is a citizen of the United States 
residing at 2021 Rittenhouse Square, Philadelphia, Penn- 
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sylvania, bring each and all of the following counts of this 
action under the Federal Tort Claims Act, 28 5ue€ 
$$ 1546(b), 2671 et seq. as hereinafter more fully appears. 


2. At all times relevant hereto the defendant was the 
owner and operator of a C-135 aircraft, Serial No. 00373. 


3. On or about June 25, 1965, decedents, Joseph B. 
Sheppard, Jr., William Bradley Breon and Michael J. 
Mondo, Jr., then members of the United States Marine 
Corps, boarded said aircraft as passengers. 


4. As a result of the negligence, carelessness and reck- 
lessness of certain of defendant’s civilian, non-military 
agents, servants, and employees, to wit, members of the 
United States Federal Aviation Agency, said aircraft 
crashed on June 25, 1965, in the state of California, shortly 
after takeoff from El Toro Air Force Base. 


o. As a result of the aforementioned crash decedents, 
together with sixty-nine other passengers and a crew of 
twelve, were killed. 


First Count 


6. Paragraphs one to five above are incorporated herein 
by reference. 

¢. This action is brought by Joseph B. Sheppard, Sr., 
father of the decedent, J oseph B. Sheppard, Jr., and admin- 
istrator of the decedent’s estate, to recover damages in- 
curred by himself and Edna Sheppard, mother of the 
decedent, as a result of the death of their son, including 
loss of the earnings of the decedent up to the age of twenty- 
one, loss of support and loss of his services, comfort and 
society. 
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Wuereror:, plaintiff claims damages from defendant in 
the amount of Three Hundred Thousand Dollars ($300,- 
000.00). 


Seconp Count 


8. Paragraphs one to five above are incorporated herein 
by reference. 


9. Plaintiff Joseph B. Sheppard, Sr., brings this action 
as administrator of the Estate of Joseph B. Sheppard, Jr., 
deceased, to recover damages suffered by the estate as a 
result of the death of Joseph B. Sheppard, Jr., including 
loss of earnings and earning power of the decedent and 
pain and suffering. 


Wuererors, plaintiff claims damages from the defendant 
in an amount of Three Hundred Thousand Dollars ($300,- 
000.00). 


Tump Count 


10. Paragraplis one to five above are incorporated herein 
by reference. 


11. This action is brought by Anthony G. Moccia, adimin- 
istrator of the Estate of Willian Bradley Breon to recover 
damages incurred by Rufus B. Breon, father of the dece- 
dent, and Alice Breon, mother of the decedent, as a result 
of the death of their son, including Joss of the earnings of 
the decedent up to the age of twenty-one, loss of support 
and loss of his services, comfort and society. 


Wuererore, plaintiff claims damages from defendant 
in an amount of Three Hundred Thousand Dollars 
($300,000.00). 
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12. Paragraphs one to five above are incorporated 
herein by reference. 


13. Plaintiff Anthony C. Moccia, brings this action as 
administrator of the Estate of William Bradley Breon, 
deceased, to recover damages suffered by the estate as a 
result of the death of William Bradley Breon, including 
loss of earnings and earning power of the decedent and 
pain and suffering. 


Wuererore, plaintiff claims damages from the defend- 
ant on each of the above counts in the amount of Three 
Hundred Thousand Dollars ($300,000.00). 


Firra Count 


14. Paragraphs one to five above are incorporated here- 
in by reference. 


15. This action is brought by Anthony G. Moccia, ad- 
ministrator of the estate of Michael J. Mondo, deceased, 
to recover damages incurred by Agnes Mondo, mother of 
the decedent, as a result of the death of her son, including 
loss of the earnings of the decedent up to the age of 
twenty-one, loss of support and loss of his services, com- 
fort and society. 


Wuererore, plaintiff claims damages from defendant 
in the amount of Three Hundred Thousand Dollars 
($500,000.00). 


SixtH Count 


16. Paragraphs one to five above are incorporated here- 
in by reference. 
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17. Plaintiff Anthony G. Moccia, brings this action as 
administrator of the Estate of Michael J. Mondo, Jr., de- 
ceased, to recover damages suffered by the estate as a re- 
sult of the death of Michael J. Mondo, Jr., including loss 
of earnings and earning power of the decedent and pain 
and suffering. 


Wuererorg, plaintiff claims damages from the defend- 
ant in the amount of Three Hundred Thousand Dollars 
($300,000.00). 


/s/ StepHan M. FreupMay, 
STEPHAN M. FELDMAN, 
JOSEPH G. FELDMAN, 
FELDMAN AND FELDMAN, 
420 Six Penn Center, 
Philadelphia, Pennsylvania, 
Attorneys for Plaintiffs. 


Of Counsel: 


Hy Mayerson, Esq., 
Lewis Tower Bldg., 
Philadelphia, Pennsylvania. 
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In THE 
UNITED STATES DISTRICT COURT, 


For tHe Hastern District or Pennsy.vania. 


Civil Action No. 42958 
ee 


JosePpH B. Suepparp, Sr., Administrator of the Estate of 
JosepH B, Suepparp, Jr.; and Anruony G. Moceta, Ad- 
ministrator of the Estates of Winuiam Braputey Brrox 
and Micuaren J. Monpo, Jr., 

Plaintiffs, 
Vv. 


Unirep Starrs or America, 
Defendant. 


— 4 


Defendant, United States of America, by its attorney, 
Drew J. T. O’Keefe, United States Attorney for the Kast- 
ern District of Pennsylvania, moves this Court to enter an 
order dismissing plaintiffs’ complaint with prejudice for 
the reason that there is a final valid judgment in favor of 
the defendant and against the plaintiffs on the same cause 
of action asserted in the complaint. The doctrine of res 
judicata bars this litigation. 


Drew J. T. O’Kuere, 
United States Attorney. 
By /s/ Joseph H. Reiter, 
JoserH H. Rerrer, 
Assistant United States Attorney. 


TS) 
ps 
a) 
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IN THE 
UNITED STATES DISTRICT COURT, 
For tue Eastern District or PENNSYLVANIA. 
Civil Action No, 42958 
————— 


JosepH B. Suepparp, Sr., Administrator of the Estate of 
JosepH B, SuHepparp, Jr.; and AntHony G. Moccia, Ad- 
ministrator of the Estates of Wituim BrapLey Breon 
and MicuarL J. Monpo, IR., 

Plaintiffs, 
v. 


Unirep States OF AMERICA, 
Defendant. 


+ 


On June 24, 1966, plaintiffs herein instituted Civil Ac- 
tion No. 40541, similarly entitled as the present action, 
seeking damages for the deaths of three servicemen who 
were killed in a plane crash while they were on active mili- 
tary duty. 

The decedents’ deaths were allegedly caused by the negli- 
gence of ‘‘members of the United States Air Force and 
others.’’ (Complaint in Civil Action No. 40541, par. 4) 

The Government filed a timely motion to dismiss the 
complaint in Civi] No. 40541 upon the ground that the Fed- 
eral Tort claims Act does not permit suits against the 
United States for injuries to servicemen in the course of 
activities incident to their service. Teres v. United States, 
340 U.S. 135 (1950). This Court, speaking through Judge 
Davis, dismissed the complaint, holding that plaintiffs’ 
claims for relief were governed by the Feres decision. 
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Plaintiffs’ appeal was dismissed by the Third Cireuit per 
curiam in Sheppard v. United States, 369 F. 2d 272 (C. A. 
3, 1966). The United States Supreme Court denied cer- 
t10Tat, Booms 932 (1967 )). 

The complaint in the instant case is identical to the prior 
action both as to parties and cause of action, that is, plain- 
tiffs seek remuneration from the Government for the 
deaths of the same three servicemen in the aforementioned 
erash. The only apparent difference in the pleadings is — 
that in the instant action the plaintiffs allege the negli- 
gence of ‘‘certain of defendant’s civilian, non-military | 
agents, servants, and employees, to wit, members of the 
United States Federal Aviation Agency.’ (Complaint, 
par. 4) 


Discussion 


It is subinitted that the complaint in the instant case is 
subject to dismissal under the well known doctrine of res 
judicata. As the Third Circuit pointed out in Anselmo v. 
Hardin, 253 F. 2d 165 (C. A. 8, 1958): 


A final judgment by a court of competent jurisdic- 
tion is res judicata as to the parties not only as to all 
matters litigated and determined by such judgment but 
also as to all relevant issues which could have been 
presented, but were not. 


The doctrine applies to matters of jurisdiction as well as 
other issues and precludes further htigation of the same 
cause of action between the same parties. American 
Surety Company v. Baldwin, 287 U. S. 156 (1932). It has 
been held that the assertion of a different ground of relief 
will not avoid the bar of res judicata. Miller vy. National 
City Bank, 166 F. 2d 723 (C. A. 3, 1948). 

It is submitted that the plaintiffs herein have had their 
day in court. It was determined by this Court that they 
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could not maintain the action under the Federal Tort 
Claims Act by virtue of the Supreme Court’s decision in 
the Feres case. The determination by the District Court 
was affirmed by the Court of Appeals and the Supreme 
Court declined to hear the case. As such plaintiffs have 
had a ful] and complete judicial determination of their al- 
leged cause of action and have not prevailed. To allow 
them to maintain the instant action would be to condone 
cireuity and multiplicity of actions which is not favored 
in the law. 


ConcLUSION 


For the reasons stated above, plaintiffs’ complaint 
should be dismissed with prejudice. 


Respectfully submitted, 


Drew J. 'T. O'KEEFE, 
United States Attorney. 
By: /s/ Josepu H. Reiter, 
Joseph H. Reiter, 
Assistant United States Attorney. 
Of Counsel: 


JoHN F. Murray, 
Department of Justice, 
Washington, D. C. 
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Memorandum in Opposition to Defendant’s Motion 
to Dismiss. 


In THE 
UNITED STATES DISTRICT COURT, 


For toe Hasrern District or PENNSYLVANIA. 
Civil Action No. 42958 
oe 


JoserpH B. SHepparp, Sr., Administrator of the Estate of - 
JosepH B, Suepparp, Jr.; and Antuony G. Moccia, Ad- 
ministrator of the Estates of Witutiam Brapitry Breox 
and Micuart J. Mownpo, JR., 


Plaintiffs, 
@. 
Unirep Stares or America, 
Defendant. 
— } 
Statement 


On June 24, 1966, the present plaintiffs filed an action 
under the Tort Claims Act to recover for the death of 
three servicemen killed in the crash of an Air Force plane 
on June 25, 1965, in California. Defendant moved under 
Rule 12(b) to dismiss the complaint on the ground that 
“this Court lacks jurisdiction over the subject matter of 
this action and that the complaint fails to state a claim 
upon which relief can be granted.’’ 

On July 27, 1966, Judge Davis in a one sentence order 
granted defendant’s motion on the ground that ‘“plaintiffs’ 
claims for relief are governed by Feres v. United States, 
340 U.S. 135 (1950). On J uly 29, 1966, plaintiff appealed 
to the Court of Appeals, which on December 12, 1966, in a 
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Memorandum in Opposition to Defendant’s Motion 
Motion to Dismiss. 


brief per curiam opinion (369 F. 2d 272) affirmed the dis- 
missal ‘‘by the District Court under Rule 12b, F. R. Civ. P. 
for lack of jurisdiction over the subject matter.’’ Cer- 
tiorari was subsequently denied (386 U.S. 982). 

The present action was commenced on June 15, 1967, 
seeking recovery for the same three deaths. However, 
whereas the prior action was based on the alleged negli- 
gence of members of the United States Air Force, the 
present action is based on the alleged negligence of civilian 
employees of the Govermment. 

The United States has moved for dismissal on the ground 
of res judicata. 

On December 15, 1966, the Central Distriet of California 
overruled the government’s motion to dismiss in Lee v. 
United States, 261 F. Supp. 252 (C. D. Cal. 1966), a death 
action by a serviceman arising out of the same plane crash 
involved in the instant case. In the Lee ease the sole basis 
of the suit was the alleged neghgence of the F.A.A., and 
the California District distinguished Feres on that ground. 
An appeal is pending before the Ninth Circuit in the Lee 
ease. Plaintiffs’ present action secks to take advantage of 
the distinction established by the Lee case. 


ARGUMENT 


The prior action brought by these plaintiffs having been 
disinissed for want of jurisdicton was not a decision on the 
merits and is not a bar to a subsequent suit where suffi- 
cient jurisdictional facts are alleged. Swift v. McPherson, 
232 U. S. 51, 58 L. Ed. 499 (1913); Wade v. Rogals, 270 
F. 2d 280 (8rd Cir. 1959); Heinter v. United States, 283 
F. 2d 874 (Ct. Claims 1960). 

Moreover, where judgment in the former action is on 
a demurrer to the complaint, the bar of res jndicata ex- 
tends only to the exact point raised and does not operate 
as bar to a second action on a different theory. Wreggrus 
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Motion to Dismiss. 


Ferry Co. v. Ohio & Miss. R. Co., 142 U. 8S. 396, 410, 35 
L. Ed. 1055, 1060-61 (1891). See dliller v. National City 
Bank of N. Y., 66 F. 2d 728, 727 (2d Cir. 1948), cited by 
defendant, where the Court noted that the dismissal of an 
action on a demurrer for a defect apparent on the face of 
the complaint is not a bar to a second action where the 
defect is cured. 

In the original action brought by the instant plaintiffs 
the allegation was that the neghgence was committed by 
members of the armed forces. he Court held that action 
to be barred under the Peres case. The present action 
alleges the negligence only of civilian employees of the 
United States, an entirely different situation. See Lee v. 
United States, 261 F. Supp. 252 (C. D. Calif. 1966). 


Wuenrerore, defendant’s motion should be overruled. 


STEPHEN M. FetpMAan 
Attorney for Plaintiffs 
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IN THE 
UNITED STATES DISTRICT COURT 


For THE HAstern District or PENNSYLVANIA 
Civil Action No. 42958 
a 
JosEPH B. SHEPPARD, et al. 
Us. 
Unitep STATES OF AMERICA, 
es 


Anp Now this 16th day of August, 1967, it appearing 
hat the United States intends to move to disiniss the 
above captioned action on the ground of res judicata, and 
t further appearing that there is pending before the United 
States Court of Appeals for the Ninth Cireuit an appeal 
n the case of Lee v. United States, the disposition of 
vhich will affect the disposition of the above captioned 
natter, 


It 1s HEREBY ordered that all proceedings in the above 
aptioned matter be stayed until a final determination has 
yeen made by the United States Court of Appeals for the 
Ninth Circuit in the case of Lee v. United States. 


WEINER 
ie Sper 


